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Metricom, Inc. ("Metricom"), by its attorneys, hereby sua-its

its co..ants in re.pon.e to the ea.aission's Notice of Prqpose4

Rule Making ("Notice") in the above-captioned proceedinq, which was

released on october 8, 1993. As discussed below, Metricom submits

that the amendaents .ade to the eo..unications Act by the omnibus

BUdqet Reconciliation Act ("OBRA") do not apply to either: (i)

unlicensed personal co_unications services ("PCS"); or, (ii)

unlicensed service. operating pursuant to Part 15 of the Co..ias

ion's Rules ("Part 15 Services"), because they do not constitute a

"co..ercial .obile service" as that tera is defined and used in

amended Sections 3(n) and 332 of the Co..unications Act of 1934

("eollUllunications Act"). Therefore, these Co_ents request that the

eo_i••ion clarify that unlicensed services are not included within

the paraaeter. of this Rule Making. In response to the eoa-

aission's inquiry, th••e co_ents also argue that Autoaatic Vehicle

Monitorinq ("AVM") is available to a .ubstantial portion of the

pUblic.
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A. QJIL:IC_ID ••nOll

1. Met.rico. i. a n.w, .xpandinq, t..chnoloqically innovat.iv.

coapany based in Lo. Gat.o., California. Met.rico. develop. and

aanufactur.r. low-power radio frequ.ncy t.ran••itter and rec.iver

.y.t.••• which are us.d to provide Part 15 S.rvices.

2. The tent "co...rcial .obil•••rvice" (as defined and u.ed

in Title VI, S.ction 6002(b) of OBRA,Y Which a.ends Section. 3(n)

and 332 of the Ca.aunication. Act) doe. not .nco.p••• unlicensed

PCS and Part 15 Service•• V OBRA d.fines a co...rcial aobil.

service a. "any lIQbil••eryice (as d.fin.d in section 3 Cn» that is

provided for profit and aake. interconnected service available" to

the public or to c.rtain cIa•••• of user••V Therefore, whether

a service is • co...rcial .obil••ervice will depend, in part, on

Y Pub. L. No. 103-66, Titl. VI, S 6002(b), 107 Stat. 312,
392 (1993).

V Wheth.r unlicensed .ervices are the "functional equiva
l.nt" of co..-rcial .abile service. i. a non-i••ue. The i ••ue of
functional equivalency aris.. only in at.t_ptinq to detentine
whether a service i. a "private aobile service." (iAa 47 U.S.C.
section 332 (d) (3) which provid.. that a "privat. lIObil. s.rvic." is
.ither a service which is not a co..ercial -obile .ervice or a
.ervice which i. the functional equivalent of a co..ercial .obile
.ervice.) Unlicen" ..rvice. cannot. be "privat. JIObile service."
a. OBRA defines th_ becau.e, accordiftCJ to O.RA, the tera "private
JIObil. service" aean8 "any wqbile aerviQl (a. defined in section
3 (n» ." [bpha.is added.] If a service does not ..et section
3(n)'s definition of aobile servic., it. cannot. be a private aobile
.ervic.. A. discu••ed in paraqraph. 3, .. and 5 hereof, unlicenaed
.ervices do not ..et the 3 (n) definition. To sum up, if unlicensed
services cannot be lIObile ••rvice. for failure t.o ...t the 3 Cn)
definition, they cannot be private aobile service and the function
al equivalency issue does not arise.

Raphasi. added. OBRA at 395-6.
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whether the .ervice is a "aobile .ervice" pur.uant to Section 3(n)

of the Co..unication. Act.

3. OBRA a..nd. section 3(n)'. definition of mobile service

by clarifyinq that certain PCS and private land mobile service. are

to be included within the definition.!! Specifically, ".cbile

.ervice" i. defined to include "any .ervice for which a licen.. is

required in a per.onal co..unication. .ervice • ,,11. . . (EIlpha.i.

added.] Significantly, this language doe. not refer to "any PCS"

or "any licensed or unlicen.ed PCS." Thi. language demonstrates

that Congress intended to include only licen.ed PCS in the

definition of ]IObile service. Therefore, unlicensed PCs6I are

neither mobile services nor c~rcial ]IObile services for the

purpose. of Section. 3(n) and 332 of the Co..unications Act.

4. The definition of "]IObile service" also incorporate. the

definition of traditional private land mobile service (as previous

ly contained in Section 3(99) of the Co..unications Act) which is

defined as "a ]IObile .ervice which provides a regularly interacting

group of base, .obile, portable, and associated control and relay

stations (whether licensed on an individual, cooperative, or

a.. Motice at , 9.

OBRA at 396.

61 An exaaple of an unlic_MId PeS would include, but not be
limited to, hiqh and low ..ee. data liRJt. between coJIPutinq
device., cordle•• telephone. and virel... PBX.. .au Saccm4 INKIrt
and Order, GEM Docltet No. 90-314, __7140, '--7175, RM-7618, In the
Matter of Aaendaent of the Co.-inion'. Rule. to Establish Mew
Personal Co..unications Service., released october 22, 1993, , 79
("PCS Report and Order").
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_ultiple basi.) for private one-way or two-way land mobile radio

co..unication. by eligible users over d.signated areas of

operation." [~asis added.J The parenthetical language

contained in this definition specifies that the "mobile services"

about which Congress is concerned are licensed services.

5. Likewise, Part 15 Services are not mobile services under

Section J(n)'s definition because Part 15 services are unlicensed

and, in aany substantive respects, are co_parable to unlicensed

PCS. Indeed, the Co..ission adopted an unlicensed approach for

both Part 15 Services and unlicensed PCS in order to pe~it the

introduction of new products without the delays and other adainis

trative burdens that no~lly acco~ny licensed services. The

co..ission's objective was to fo.ter the rapid introduction of new

wireless technologies and the Co..is.ion has been very succe.sful

in this regard. V

6. Significantly, the co..ission has recognized that

unlicensed pes and Part 15 Service. are generically identical when

it stated the following regarding the.e services:

We continue to recognize the iaportant opportunities that
unlicensed PCS offer. for creation of new servic.. and
technologie.. The current Part 15 unlicen.ed operations
have proven succe.sful in bringing forth a wide variety
of services and devices • • •• We believe that a
substantial allocation dedicated for unlicensed PCS will
have the potential to fotlter developaent of an even
greater number and range of new wireless services and
devices [than those developed pursuant to Part 15J. II

y

II

~, ~., pes Report and Ord.~ at " 79 and 87.

PCS Report and order at , 87.
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This r.cognition by the co_i.sion requir•• that unlic.n.ed Part 15

Servic.s be treated in a aanner consistent with the co..is.ion's

tr.atJI.nt of unlic.ns.d PCS; Part 15 Services are also not

"co..ercial .obile services."

7. In order to avoid both continued contusion and continued

expenditure of ca.aission resources to repeatedly address this

question, the ca.ai••ion should .peak to this issue in the Order

concluding this proc.eding and clarify that unlicensed PCS and Part

15 devices are not inclUded in this proceeding addressing the

regulatory treataent of aobile .ervices.

B. aD'DnCM

8. The Notice, at Footnote 51, states that the coaai.sion is

pre.ently considering whether to perait licensees of Autoaatic

Vehicle Monitoring (AVM) .y.t... to provide location services to

Part 90 eligibles, individuals, and the Federal governaent on a

for-profit basis.~ The co_ission asks how AVM syste•• should be

classified -- as private or co..on carriers -- given the fact that

AVM .ay be provided to Part 90 eligibles, individuals and the

Federal gover~nt, a. opposed to "such classes of eligible users

as to be effectively available to a substantial portion of the

public," as specified in OBRA.

~ Part 90 of the Coaai••ion' s Rul.s were proposed to be
expanded to perait AVM licen.... to provide ••rvice to aore than
ju.t Part 90 eligibl... ba lotiea at Prgposed Rule Making, PR
Docket 93-61, 8 FCC Red 2502 (1993), tt 7-8.

- 5 -



9. It is insufficient to ex.-pt a particular service fro.

OBRA's grasp just because the ca.aission use. the word. "Part 90

eligibles, individual. and the Federal governaent," instead of "a

substantial portion of the public." The effect of expanding Part

90 eligibility and including the word "individual" in the list of

those to who. AVM syst... aay render service is to malee the service

effectively available to a substantial portion of the pUblic.

surely, OBItA cannot be read to i.ply that, before a service co_s

within its grasp, the co_ission .ust count the nUliber of individu

als to who. the service is actually available and, if the Co_is

sion determines that the number of people to Whom the service is

available is a substantial portion of the public, only then will

the full force and effect of OBItA apply to the service. Since an

AVM operator ..y Jlake its services available to individuals, market

incentives will require that it seele to offer its services to all

individuals and to actually serve as many individuals as it can

possibly serve. Therefore, market forces will co.pel an AVM

licensee to malee its services available to, and seele to serve, not

only a substantial portion of the public, but the entire pUblic,

which is ca.posed of all individuals. W In addition, Conqress

was clear that its definition of "co..ercial .obile service"

.1iI Another arC)\m8nt supportil\CJ AVII's availability to a
"substantial portion of the public" i. that if the Co_ission
ulti..tely deter.ine. that "wide area" aervices should be consid
ered available to a "substantial portion of the public," ... , 36
of the Notice, the operational c1laracteri.tics of AVM are such that
AVM will be included • .eng tho.. .ervices considered "wide area"
and, therefore, AVM will be deeaad to be available to a substantial
portion of the pUblic.
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.ncOllpa.... all provid.r. who off.r th.ir ••rvice. to broad or

narrow cla.... of u.er. .0 a. to be .ffectively available to a

substantial portion of the public" so that it i. irrelevant wh.th.r

.ervic.s are offered to the public at larqe. tv

WHEREFORE, IletricOll request. that th. co_i••ion clarify

that unlic.n.ed Part 15 service. are not "co_ercial llObile

.ervices" and should not be requlated as such; and, that the

coaaission deterJIine that AVM is available to a substantial portion

of the public.

Respectfully sUbaitted,

METRICOM, INC.

/~7/~--By: (~.----;~.. .#.~~~~:.....:.-.-::.v~-~:::::::
Henry era
Larry S. S lo.on
Jay S. Newaan
GINSBURG, FELDM'AN , BRESS

CHARTERED
1250 Connecticut Avenue, NW
.ashinqton, DC 20036
202-637-9000

Its Attorneys

Dated: Noveaber 8, 1993

tv H.R. Conf. Rep. Mo. 103-213, 103d Cong., 1st sess.
494,496. Ju, A.1.a2, US WEST Cc.aents filed in this proceedinq at
pp. 18-21.
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